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There is hardly an instance in which a person coming within the 
application of any statute, penal or otherwise, who would not plead, 
if he were allowed, that he was brought there by reason of some for- 
tuitous circumstance and not by any default of his own. Few indeed 
there will be who will kiss the rod that chastises them. 

Of course there may be and doubtless are cases in which the law 
will work a hardship upon persons who are guilty of nothing more 
than a technical default; but, as a rule, it will be found that the de- 
linquencies in the matter of paying the State for taxes have been 
caused by the same derelictions that make mankind delinquent as to 
the other duties of life. 

In conclusion let me say that the present statute, in my opinion, is 
founded upon a sound policy, was absolutely necessary in view of the 
conditions which had to be dealt with, and is wise and just in its pro- 
visions to all the parties interested. 

And, while it is to be expected that those who fall within its appli- 
cation will denounce it (as are all other statutes by the same kind of 
prejudice), it is respectfully submitted that an attack upon it from 
any other source can only be attributed to ignorance of the conditions 
that called it forth, or of its provisions, or else to a desire to cater to 
the prejudice of the numerous class who come within its application. 

Attention is called to the very strong defence of the last amend- 
ment of section 666, prepared by Mr. J. C. Parker (who was a mem- 
ber of the committee which prepared the present statute) which ap- 
peared in the Richmond Dispatch of June 5th, after the above article 
had been written. 

W. H. Werth. 

Coeburn, Wise Co., Va. 



DOWER IN PARTNERSHIP REALTY. 



I think that a statement of the law of Virginia with regard to the 
right of a widow of a deceased partner to dower in any surplus re- 
maining to her husband's estate out of partnership realty after partner- 
ship affairs shall have been settled, may prove interesting to lawyers, 
since Virginia seems to be the only State in the Union which holds 
such surplus to be personal estate and refuses dower to the widow. 
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In order that real estate may necessarily be partnership property, 
three elements must unite: 

(1) It must be purchased with partnership funds. 

(2) It must be purchased for partnership purposes. 

(3) It must be appropriated to partnership uses. 

Whilst one or the other of these three elements may be lacking and 
the real estate may still be held to be partnership property, yet it is be- 
lieved that these three elements must unite in order that real estate 
shall necessarily be so treated. Parsons on Part. 364. 

If, then, real estate shall have become partnership property, it is 
treated in equity as personal estate for the purpose of paying partner- 
ship debts and settling partnership accounts, both in England and 
America. But the rule in England goes further. Having once 
treated partnership realty as personal property, it is considered such 
for all purposes; it is converted "out and out." Not only for the 
purpose of paying partnership debts and settling partnership accounts, 
but for all purposes, even after the dissolution of the partnership. The 
surplus remaining to the estate of a deceased partner after the settle- 
ment of partnership affairs goes to his personal representative and not 
to his heir, nor has his widow dower in such surplus. After much 
fluctuation of the law and conflict of decisions, such seems to have 
been for some time the well settled law of England. In this brief ar- 
ticle I shall not undertake to give the reasons for this rule, nor the 
history relating to the long course of decisions on this subject. 

The American rule follows the English doctrine to the extent of 
holding that partnership realty is converted into personalty for the 
purpose of paying partnership debts and settling partnership accounts; 
but this purpose having been accomplished, all the incidents of real 
estate re-attach to the surplus, and the share of a deceased partner 
goes to the heir and not to the personal representative, and the widow 
of the deceased partner is dowable. Allen v. Withrow, 110 U. S. 
119; Riddle v. Whitehill, 135 U. S. 621. 

Having thus stated the English rule, and the unanimous American 
doctrine apparently going only as far as is necessary to settle the affairs 
of the partnership, let us examine the rule in Virginia on this subject. 
We would naturally expect the law of Virginia to be in accord with 
that of the other States. But such is not the case. Virginia follows 
the English rule, and has always followed it. Partnership realty in 
Virginia is converted, "out and out," for all purposes. The share of 
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a deceased partner goes to his personal representative, not to his heir; 
nor has his widow dower. 

The leading case in Virginia is Pierce v. Trigg, 10 Leigh, 423. In 
this case Judge Tucker enters into a full discussion of the English and 
American decisions, and gives the following as the English rule: 

" That real estate purchased for partnership purposes, with partnership funds, 
and used as a part of the stock in trade, is to be considered to every intent as 
personal property, not only as between the members of the partnership respectively 
and their creditors, but also as between the surviving partner and the representa- 
tives of the deceased." 

And, later on, he says: 

"Upon the whole, I am of opinion that the late English cases propound 
the true rule, and that real estate purchased with partnership funds and for part- 
nership purposes, must be regarded as partnership stock, and treated as personalty." 

In this case, the partnership realty was sold after the death of one 
of the partners subject to the dower of his widow, but the Court of 
Appeals held that she had no such dower right. 

In Wheatley v. Calhoun, 12 Leigh, 469, Judge Tucker again states 
the law, as follows: 

" Whatever doubts may have heretofore existed as to the light in which real 
estate is to be considered, when bought and used by a commercial partnership for 
the purposes of the concern, it is now well settled that is to be looked upon as 
forming a part of the partnership funds." 

Though in this case the real estate in controversy was held not to be 
partnership property. 

The next decision to which I refer is Davis v. Christian, 15 Gratt. 
11. Up to the time this decision was rendered it seems to have been 
accepted on all sides that Virginia followed the English rule, and that 
the widow of a deceased partner was not dowable even in the surplus 
of partnership realty remaining after partnership affairs were settled, 
but the text-writers and some members of our bar seem to be of 
opinion that this case leaves open the question as to the conversion of 
partnership realty "out and out" for all purposes. I do not think 
that the opinion of Judge Moncure in this case will bear such a con- 
struction. He says: 

"There has been much contrariety and fluctuation of opinion upon the ques- 
tion, whether and to what extent real estate bought with partnership funds for 
partnership purposes is thereby converted into personalty. It may now be con- 
sidered as well settled that real estate may, in equity, be converted out and out 
into personalty by the agreement of the partners or the manner in which it is con- 
veyed to them. It may also be considered as well settled that real estate bought 
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with partnership funds for partnership purposes is thereby, at least partially, con- 
verted into personalty, though it be conveyed to the partners in their individual 
names as joint tenants, and though there be no express agreement between them 
in regard to its conversion. It is converted into personalty to the extent that 
may be necessary for the purpose of paying the debts of the partnership and ad- 
justing the accounts of the partners inter ae. But whether converted to any 
farther extent, or out and out, is a question which seems to be still unsettled and 
upon which there is much conflict of decision." 

This has been taken to mean that conversion of realty into person- 
alty ' ' out and out ' ' was left an open question, and as taking away 
the conclusion arrived at in Pierce v. Trigg. But the language of 
the decision is plain. No doubt is expressed but that conversion " out 
and out" may be accomplished in two ways: either by the agree- 
ment of the partners or by the manner in which the real estate is 
conveyed to them. The only doubt expressed is as to how far the 
conversion takes place when there is no agreement between the part- 
ners and when the conveyance is made to the partners in their individ- 
ual names as joint tenants. When the conveyance is so made, Judge 
Moncure states that the conversion is certainly to. the extent that may 
be necessary to settle partnership affairs, but leaves open the question 
whether or not conversion to any greater extent takes place. 

Whether or not the mode of conveyance of the real estate makes 
any difference as to the extent of its conversion, and whether or not 
the distinction made by Judge Moncure is a sound one, is not for me 
to say; but the point I wish to make is that the opinion does make 
such a distinction, and leaves no doubt but that the law is well settled 
in Virginia that partnership realty may be converted into personalty 
' ' out and out ' ' either by the mode of conveyance or by the agree- 
ment of the partners, and that the force and effect of the decision in 
Pierce v. Trigg is recognized, at least to the extent indicated above. 

We have two late decisions on this question. In Parrish v. Parrish, 
88 Va. 529, the facts were as follows: Parrish died, leaving a widow 
surviving him. He owned separate real estate and also an interest in 
a warehouse belonging to the firm of Parrish & Kie, of which he was a 
member. After his death, commissioners were appointed to allot dower 
to the widow. They alloted dower in the separate real estate and also 
in any surplus coming to Parrish' s estate from the partnership realty. 
The widow, being dissatisfied with the allotment, appealed. But the 
Court of Appeals sustained the allotment, and since no exception was 
taken to the report of the commissioners, nor was objection made by 
the appellees to the assignment of dower in the partnership realty, the 
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decision of the lower court was affirmed. But Judge Lewis states the 

law of Virginia to be as follows: 

"And in regard to the partnership lot, as it is called, there is nothing to show 
that she is entitled to dower at all, since it is settled law in Virginia, as it is in 
England, that real estate purchased with partnership funds for partnership pur- 
poses is so far considered as personalty as not to be subject to dower or curtesy in 
favor of a consort of a deceased partner." 

The last decision in Virginia is Deering v. Kerfoot, 89 Va. 491. 
Kerfoot & Hardesty owned real estate jointly as partnership assets. 
In a suit brought by Kerfoot' s executor for a construction of the will, 
the lower court decreed that Kerfoot' s interest in the partnership realty 
was subject to the dower of Kerfoot' s widow after the social debts of 
Kerfoot & Hardesty should have been satisfied. The individual 
creditors of Kerfoot were before the court, and excepted to the report 
of the commissioner on the ground that the widow was not dowable. 
Here is a clear-cut case. It was admitted on all sides that the widow 
was not dowable until the social debts were provided for, and the con- 
test was between the widow and individual creditors of Kerfoot over 
the surplus remaining. The lower court decreed dower in the surplus 
remaining after partnership debts should have been settled — thus hold- 
ing the surplus to be realty, and putting the widow ahead of the indi- 
vidual creditors. But the Court of Appeals held : 

"In this the court erred. The record establishes, beyond a doubt, that the 
storehouse and lot in Berryville was a part of the social assets of the firm of Har- 
desty & Kerfoot; and, being such, it is, in the eye of the law, personalty, in which 
the widow could participate only as a distributee." 

In conclusion, I give the law as laid down in 2 Minor's Institutes 
(4th ed.), 139: 

"In England the doctrine is considered settled, that real estate purchased for 
partnership purposes, with partnership funds, and used as a part of the stock in 
trade, is to be considered to every intent as personal property, not only as between 
the members of the partnership respectively, but also as between the surviving 

partner and the representative of the deceased Hence, upon the 

death of one of the partners, whereby, in general, the partnership is dissolved, 
the survivor or survivors become entitled, as representing the cestui que trust, to 
have the land sold, and the proceeds applied to pay the debts of the firm, and if 
any surplus remains, it is to be divided between such survivor or survivors, and 
the personal representative, and not the heir, of the decedent. 

" Such partnership real estate being thus regarded in equity as to all intents 
and purposes personalty, of course is not subject to dower or curtesy in favor of 
the consort of a deceased partner." 

It will be seen that this statement of the law of Virginia by Mr. 
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Minor ignores the distinction made by Judge Moncure in Davis v. 
Christian, and follows Judge Tucker's opinion in Pierce v. Trigg, de- 
claring the English rule to be the law of this State. Nor does Judge 
Lewis, in Deering v. Kerfoot, allude to the distinction made by Judge 
Moncure. 

It remains to be decided whether or not the acceptance in Virginia 
of the English rule is qualified in the manner indicated by Judge 
Moncure in Davis v. Christian. 

Note. — Since the preparation of the above article, the editor of 
the Law Register has called my attention to the case of Hancock v. 
Talley, decided by the Special Court of Appeals, and reported in the 
Virginia Law Journal, September, 1881. 

This decision is too important to pass unnoticed. The facts were as 
follows: Hancock and Talley were partners, and during the partner- 
ship purchased real estate which the lower court held not to be part- 
nership realty. The suit was brought by the widow of Talley praying 
for the assignment of dower out of this real estate. The deed conveys 
the real estate to Hancock and Talley "to have and to hold unto 
them the said Peyton G. Talley and Horatio P. Hancock, in equal 
shares, and to their heirs and assigns absolutely and in fee simple." 
No reference to the partnership is made in the deed. The widow of 
Talley claimed that this property was not partnership realty, whilst 
Hancock maintained the contrary. The whole contest seems to have 
been upon this question, and upon what evidence it was proper to show 
whether or not the realty was partnership property. In the discussion 
of this question, Judge Wingfield refers to Pierce v. Trigg, Wheatley 
V. Calhoun, and Davis v. Christian, but solely for the purpose of 
showing what was necessary to constitute real estate partnership prop- 
erty. He makes no allusion to the distinction made by Judge Mon- 
cure in Davis v. Christian, nor does he discuss the question at all as 
to how far real estate, which is partnership property, becomes con- 
verted. No reference is made to the decision of Judge Tucker in 
Pierce v. Trigg that the English rule was the law of Virginia, and 
that partnership realty was converted "out and out" into personalty. 
He considers solely the question as to the character of the property in 
question, and reverses the lower court because it held the real estate 
not to be partnership property. But at the close of the opinion he 
says: "I am of opinion to reverse the decree of the Circuit Court, 
aud remand the cause back, . . . and direct the property to be 
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sold, if it has not already been done, under the proceedings in the 
case; and after the payment of the debts of the firm, cause the resi- 
due (if any) of the proceeds of the real estate to be divided, assign- 
ing to the plaintiff dower in such share of it as may be due to her 
husband's estate." 

Thus it is seen that Judge Wingfield in this case decides the ques- 
tion left open by Judge Moncure in Davis v. Christian, by holding 
that where property is conveyed to the partners as joint tenants and 
there is no agreement between them to convert it ' ' out and out, " it is 
only converted to the extent necessary to settle partnership affairs, and 
that the widow of a deceased partner is dowable in any share coming to 
her husband's estate out of the surplus. But he does not decide that 
conversion ' ' out and out ' ' never takes place, and makes no reference 
to the opinion expressed by Judge Moncure that such conversion may 
take place by the mode of conveyance to the partners or by their 
agreemeent. 

It will also be noticed that this decision is in conflict with the opin- 
ion of Judge Lewis in Deering & Co. v. Kerfoot, in which partnership 
realty was held to be personalty for all purposes, no reference being 
there made to the mode of conveyance nor to the agreement of the 
partners. 

William C. Preston. 

Richmond, Va. 



